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Am. Jur. Pleading and Practice Forms, Property § 19 (Complaint, petition, or declaration—Luiability of landowner for 
excavations on owned premises causing flooding of adjoining land) 

Am. Jur. Pleading and Practice Forms, Property § 21 (Answer—In action for damages for flooding of adjoining 
property—General form) 

Am. Jur. Pleading and Practice Forms, Property § 30 (Instructions to jury—Owner’s liability for injuries from dangerous 
instrumentalities on owner’s property) 

Am. Jur. Pleading and Practice Forms, Property § 31 (Instructions to jury—Owner’s duty to prevent injury to 
passersby—From defective structure located on owner’s property) 


As a general rule, the owner of land has the right to use it for any lawful purpose,' as long as it is not for the maintenance of a 
nuisance or injurious to others.’ Indeed, state law does not favor restrictions on private property.’ Rather, the free and 
unencumbered use of property is favored,‘ and when there are doubts about the use to which property may be put, those 
doubts should be resolved in favor of such free use.° Any restrictions upon an owner’s use of land must be clearly established 
and must be strictly construed.‘ Substantial doubt or ambiguity is to be resolved against the restrictions on property and in 
favor of the free use of property.’ 


However, even where an owner holds absolute title to his or her property, he or she holds it under the implied condition that 
its use shall not work injury to the equal enjoyment and safety of others, who have an equal right to the enjoyment of their 
property.® In other words, property is held under the implied obligation’ that the owner will use it in such a way as not to be 
injurious to the community, and an owner of land will not be permitted to use it in such a way that it serves no purpose other 
than to damage his or her neighbor.'! For example, landowners who dug a ditch on their property, alongside a retaining wall 
on the plaintiff s property, plugged the ends of the ditch with stones, and diverted rainwater into the ditch, for no other reason 
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but to erode the soil under the wall, causing its collapse, because they objected to the presence of the wall, have been held 
guilty of trespass.” 


Observation: 


State law may recognize a rule of sound public policy that lands should not be rendered unfit for occupancy or successful 


cultivation." 
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